BEST oF ABI: THE YEAR IN BUSINESs BANKrRUPTCY 201 1

TABLE OF CONTENTS

Best of ABI: The Year in Business Bankruptcy 2011
INrOdUCHION. ... 1

Chapter One. Recent Trends in Chapter 11 Plans: Vote Designation,

Gift Plans, Third-Party Releases and More............ccceueu.... 3

A. Claims Designation: Where Courts Draw the
Line for “Bad” Behavior ........ccccccviiiiiniiciniiininiiicciinennn, 3
B. AVote for Allegheny: DBSD North AmMerica .............cccecceevueennee. 19
C. Vote Designation in the Aftermath of DBSD ...........cccccceevueuennee. 27

D. The Paradox of Dueling Trustees: The Evolving
Nature of SPM “Gifts” ..o 36

E. Recent Opinions Addressing Bankruptcy Takeover Activity......42

E Silence as Deemed Consent to Voluntary Third-Party
Releases in a Chapter 11 Plan..........cocceeveeierienensieniieneeneesieneen. 66

G. Can the Disclosure Statement Supplement the Plan
to Preserve Estate Claims?........cocueeeevieriienieneenennienieneeseeniesnaens 70

Chapter Two. Asset Sales: Trends in 363 Sales, Credit Bidding

and Structured DiSmisSals........ccccceevvveeeivveeeeieeecereeeenneen. 77
A. Sales in BankruptCy.....oceceevevierierenenininenieieeeeeieseseseseeeane 77
B. Plan Sales vs. Section 363 Sales: Pros and Cons............ccceuue..... 121

C. The Logic and Limits of Credit Bidding by Secured
Creditors Under the Bankruptcy Code..........cccevvevererenerennenne. 126

D. Bridging the Gap from 363 Sale to a Structured Dismissal....... 154

E. Structured Chapter 11 Dismissals: A Viable
and Growing Alternative after Asset Sales.......c.ccccevveverercenenne. 160

F. Structured Dismissals, or Cases Dismissed

Outside of COde’s StIUCTUTE ......c.coevuereruereeirerieceereeieereeeeaees 168

Chapter Three. Committee Formation and Solicitation..........c..cc......... 175
A. Inre Universal Building PYOAUCES...........coueveveeveenenenenenenenes 175

B. UBP: Has the Pendulum Swung Too Far?.........cccccceevevirinennnne 185

ix



AMERICAN BANKRUPTCY INSTITUTE

C. Committee Formation and Reformation:

Considerations and Best Practices.........ccccouevvevierenencnencenenne. 191
Chapter Four. Claim Settlements ...........cccceeeeerenienirenenniencnineneceeenne. 199
A. Tt’s Settled ... Or Maybe NOt......ccccevvererererereneerereneeneeseeeneenne 199
B. Bankruptcy Settlement for Sale:
Questionable Law, Ethics and Policy.........cccecevevinincnincnnnnne. 206
Chapter Five. Dodd-Frank........c.cccceevervienieninnienienieneeieeieseeneesieeeens 211
A. FDIC Chair Describes New Resolution Authority..................... 211
B. Dodd-Frank’s Liquidation Scheme:
Basics for Bankruptcy Practitioners........o.ceccecevevenenvenencnnenne 227
C. Dodd-Frank Wall Street Reform and Consumer
Protection Act: Bankruptcy Implications........ccccceceeevveneecenene 229
D. Reforming Dodd-Frank OLA.......c..ccccecvviiiiviininininicnenineiene 240
Chapter SixX. 171 Pari DeliCtO: ..........ccuevueevuemeesiisienieniesiesieeiesieseesaeeneenn 245
A. In Pari Delicto: The Inequitable
Application of an Equitable Doctrine..........ccccocevvevenencnencnnen. 245

B. To Impute or Not to Impute? A Discussion
0f 2011 In Pari Delicto Cases.......c.coereverviievuenienieneneneneeeenns 252

Chapter Seven. Stern v. Marshall: Analysis and Application of the
Supreme Court’s Most Recent Bankruptcy Decision .....265

A. Stern v. Marshall and the Limits of Consent.........ccccceceevuennennee. 265
B. Stern v. Marshall: A Constitutional Conundrum ...................... 272
C. Litigators: Welcome to Article III and Jury Trial ..........ccceu.. 279
Chapter Eight. New Bankruptcy Rules Adopted in 2011 ....................... 285
A. Parsing and Complying with New Rule 2019 ........cccceceeeruenenne. 285

B. New Rule 2019: Distressed Investors,
What Are You Holding?........cccooevevenininenieeeeneneneneneeeenes 292
C. Text of Supreme Court’s Amendments to FRBP...........c..c......... 298



